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UNITED STATES DEPARTMENT OF JUSTICE 
WOAIGRATION AMD NATURALIZATION SERVICE 


United States Court House 
Buffalo, New York 14202 


 aneemeeencnn. Reter To This Fite Mo. 
Knut H. Friess A20 372 484 
6G Meigs Street oun 
Rochester, New York 14607 


September 23, 1974 


DECISION ON APPLICATION FOR STATUS AS PERMANENT RESIDENT 


Upon consideration, it is ordered that your application for status as a permanent 
resident be denied for the following reasons: 


You are granted to October 23, 1974 to effect your departure from the United 


States voluntarily, without the institution of proceedings to enforce your departure. You 
must notify this office before that date on the enclosed card (Form 1-438) of the arrange- 
ments you have made to depart from the United States. At the time of your departure 
from the United States, do not fail to surrender Form I-94, Arrival-Departure Recard, in 
accordance with the instructions on that form. 


If you fail to depart from the United States by the date specified, proceedings will 
be instituted to enforce your departure. You may renew your application for status as a 
permanent resident during such proceedings. 


“, Sincerely yours, > 


We ibd 


District Director 


AY 1-438 
Enclosure(s) 44) 1-94 


(CJ Passport 
XX) M-188 


| Form |~291 


(Rev, 11-30-72) N GPO 694.903 


Attachment to form I[~-291 September 23, 1974 


In the absence of any indication thet you are entitied to any other 
immigrant classification you must, pursuant to Section 203(d) of the 
Immigration and Nationality Act, be presumed to be classifiable as 
a@ nonpreference immigrant. 


A nonpreference immigrant, who will be employed in the United States, is 
subject to the provisions of section 212(a)(14) of that Act, as amended. 
That section requires that such an immigrant must obtain a certification 
from the Department of Labor that a shortage exists of qualified workers 
available to perform the work in which he would be engaged, and that 

his employment would not adversely affect the wages and working conditions 
of persons similarly employed in this country, It appears that you wkil 
be employed in the United States and that you are not exempt from the 
aforementioned labor certification requirement. 


Since you have failed to submit a valid labor certification and are 
subject to the requirement thereof, you are ineligible under section 245.1 
(e), Title 8, Code of Federal Regulations, for adjustment of status as 

a nonpreference immigrant. In addition, by failing to comply with the 
labor certification requirement, you have not acquired a priority date 
for allocation of a@ nonpreference visa number. Accordingly, you have not 
established that an immigrant visa is immediately available as required 
by section 245 of the Immigration and Nationality Act, as amended. 
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Jeffrey BM. Swartzbaugh, . of counsel 
DECISION OF THE IMMIGRATICN JUDGE 


The tespoadent is « 35 year eld married mele alien, a native and citizes 
ef Germany who entered the Uuited States at Buffale, Rew York on about. 
December 31, 1973, at which tine he was admitted as a sonimmigrant trainee 
wader provisions of Section 101(a)(15)(H), ef the Immigration and Mational~ 
ity Act, and vas authorized toreseia in the United States watil March 31, 


3974. Om November 16, 1974 he wae granted peruission to leave the Uaited 
States voluntarily withow-t the iseuisce of an Order te Show Cause on or 
before Movember 2$, 1974, but failed to do se. Depurtedility has been 
conceded and in found to be established as charged ‘a the Order to Show 
fw « 


The~ respondent has renewed an application for adjustwent of status to that 
of a permanent resident under Section 245 of the Immigration and Nationality 
dct, praviously denied by the District Director on September 23, 1974 and 
im the elternative/as requested the privilege of voluntary departure. 


The secerd indicates that the respondent is «a lawyer by preferaion who was 
adeitted to Canada aa a landed immigrant in 1949. From September 1972 um- 
til Marek 1973 he attended the Zen Center, in Toronto and came to the United 
States in December 1973 to complete training in Zen Baddhiem .¢ the Zen 
Ceater in Rochester, Hew York, which is an affiliate of the Torente, Zea 
Center. The resposdent hes testified that he performs nenial chores at the 
Geater and thet vhile training receives $50 per meath from the Zen Center 
for his personal needa. We stated that the money which he receives is raised 
by dues contributed by manbers and people who visit the Center. 


A statement fesued by the Director of the Zen Center at Rochester indicates 
that the time for conpletion of the course of training may vary from 3 to 5 
years. It further indicates that "a student is required to engaged {a atudy 
aaven-meditation, manual work, and various other activities, all of which 
are intended to lead to religious awakening, or enlightwent. The sin of 


training, in addition to enlightment isthe developement of a streaychatacter 


aod warm personality equipping the student co become a teacher.” The re- 
spondent has atated that after tha completion of thie training he'll be sent 


by the Zen growp to Canada or Germany~and om graduation aight possibly be- 


come a wminiatar. 


4a ieswe has been raised concerning the requirement of a labor certification 


by the respondent pursuant to Section 212(a)(14) of the Iemigratien aad 


Matienality Act, and the regulations prowngated there wader. The respondent 
edaittedly does not have such a laber certification and elaine thet he is 
mot required to have ane because he is net ia, and does not propose to enter 


the labor market, despite the fact that he is receiving $50 per mouth fren 
the Zen Center. 


Ewen if it be assumed thet the services which respondent perforus, and the 
$30 woathly etipend which he wen-receives at the Zen Center do not, parse, 
eunatitute entry iote the laber marke-t at present, it is nevertheless be- 
lieved that he is required to have a labor certification. According te his 
testinony, respondent's primary purpese in attending the Zen Center ie te 
pureus a cougse of study and training in Ten Buddhien for:sbout 3 years. 
Bowaver, it dees net appear that he is committed te study fer any fixed 
period of time, and as an exployable person usy decide to eater the labor 
market. at eny time in the reseousbly ptt Ve futere. Although a certaia 
eategory of students was formerly exempt from the requirement of a labor 
certification, pursuant to $ CYR 212.3(3) that exemption was revoléed dy 
tegulation published Augest 2, 1972(37 Fed. BZg. 15419) and republished 

om duguet 28, 1973 (33 Fed. Reg. 22964). 


eC 4v ated 
Sines the respondent's partieipation ot the Zencenter nay be eqeniated with 


thet of «4 student, exnd since he is not entitled to any specific exeuption 
wader 8 CFR 212.5(3), it is believed that he ia required to have a labor 
eertification. 


Assuning further that the respondent does not need a labor certification 

te qualify for adjustment of status to that of « permanent; resident, sever- 
theless as a wateer of discretion that privilege should not be extended 

to bim. Respondent was admitted to the United States for a specific pur~ 
pose 48 & non-immigrant trainee, to further his study and treining in Zen 
Buddhism. Although his temporary atay in the Vaited States fer that pur- 
pose has long since expired he now seuks to accomplish indirectly what 


he was unable to do directly, namely to extend his etey in this comtry 
bas: fom 
@& permanent seetus for the very purpose which be was admitted temporarily. 


Such an attempt te couvert atexporary adaission into pormanent residence 
eheuld mot be sanctioned. Under the circumstencese his application for 
adjustment of status will be denied. 


The maxiaun relief for which the respondent qualifies and which should be 
extended to him ia the privilege of voluntary departure. te will be grant- 
ed a finsl opportunity to leave this country voluntarily within 2 monthe 
from thes date of this decieios. Upon his failure to do ao, he should be 
deported. He has designated Germany as the country te which he prefers to 
be deported, and deportation will therefore be directed to that country. 


ORDER: IT 15 ORDSRED that reapondent's application for adjustmeut of status 
wader Section 245 of the Icmig-retion and Wationality Act, be denied. 


If 1S FURTHER ORDERED that in liew of ea order of depertation the respon- 
dent ba granted veluntary departure without expensa to the governnent, with- 
im 2 monthe {row the date of this decision or any extension beyond such date 


as may~ be yranted by the District Director and onder euch conditions ase 
the Dietrict Director shall direct. 


IT IS FURTRER ORDERED that if reepoadent faile te depart when and as requir~ 
ed the privilege of voluntary departure chal! ba withdrawn without further 
notice or proceedings end the following order shall thereupon becoue imne~ 
diately effective: respondent shall de deperted from the United States to 


Germany on the charge contained in the Order to Show Cause. 


Iumigration Judge 


United States Department of Justice 
Board of Immigration Appeals 
Washington, D.C. 20530 


v w; 
lh 
hn. 
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CHARGES : 
Order: Sec. 241(a)(2), I&N Act (8 U.S.C. 1251 


(a)(2)) - Nonimmigrant trainee - 
remained longer 


APPLICATION : 4 ig oe of status pursuant to section 
245, Immigration and Nationality Act; or, 
in the alternative, voluntary departure 


This is an appeal from the September 26, 1975 deci- 
sion of the immigration gucee in which he found the re- 
spondent deportable as charged, denied his application 
for adjustment of status, and granted him two months 
voluntary departure, with an alternate order of depor- 
tation to Germany. The appeal will be dismissed. 


The respondent, a native and citizen of Germany and 
a landed immigrant in Canada, was admitted to the United 
States on December 31, 1973 as a nonimmigrant trainee 
authorized to remain until March 31, 1974. His applica- 
tion for status as a permanent resident, filed on Janu- 
ary 17, 1974, was denied by the District Director on 
September 23, 1974 on the ground that the respondent was 
going to be employed in the United States, was not exempt 


~ 


A20 372 484 


from the labor certification ge ert) of section 212 

(a)(14) of the Immigration and Nationality Act, and did 

not ‘wave a labor certification or, therefere, a priority 
date. The District Director concluded that thx respond- 
ent was ineligible for adjustment of stvtus. ‘mn Novem- 

ber 18, 1974 the respondent was granted seven days with- 
in which to depart from the United States; he failed to 

depart. Deportability is conceded. 


The facts ie ag ge Reng sadly gy 
ent, a Lawyer by profession in Germany, jou to 
Canada, where he became a landed ent, and studied 
at the Zen Center in Toronto, Canada September 1972 
to March 1973. Because there are only members but no 
Zen teachers at the Center in Toronto, the res ent 
wished to enter the United States to complete his train- 
ing at the Zen Center, which is a Buddhist Commmity, in 
Rochester, New York. He wanted to enter the United 
States for 18 months, but was informed that he could en- 
ter for only six months at *ime and apply for exten- 
sions. His Order to Show ~ 3e shows t he was ad- 
mitted for only three months. The respondent testified 
that when he applied for his first extension he was 
told it was very unlikely he could get it renewed for 
a long time, so he sought the edvice of a lawyer. 


According to the director of the Zen Center, in his 
letter of Jamary 30, 1974, the program at the Zen Center 
includes “study, zazen-meditation, manual work, and vari~ 
ous other activities, all of which are intended to lead 
to religious awakening, or Enlightenment.” The training 
period varies in length, depending on the individual 
readiness of each student. The Center is selective in 
its choice of students, since it cannot train a great 
many. The director of the Center felt that the respond- 
ent showed “exceptional promise" and would make a “gen- 
uine contribution towards a better society" if he could 
complete his training, which would take three to five 
years. The director of the Center then stated that he 
would personally guarantee that the respondent would not 
become a public charge. 


It ears to us that the work the respondent would 
do at the Center, chiefly maintenance of the Center and 
its functions, is part of the training program and must 


- 


A20 372 484 


be done by the students or trainees there. However, al- 
though the Center probably would not hire outsidere to 
perform this work for wages, we think that a labor cer- 
tification 1s required neveztheless. 


Aliens who sesk to enter the United States to perform 
religiovr usties are considvred to be coming to perform 
skilled or unskilled iabo: and therefore must obtain a 
labor certification, «ithough they are someon by 
regulation. 29 C.F.%. $9.2(a)(1) and 60.7, Schedule A, 
Group Ili(a), (b), as (ec). No provision is made for 
precertification ox 4 waiver of certification for those 
who are in training for an occupation in one of the ~ 
Group III categories. Moreover, in an analogous situae 
tion, a student over 16 years of age who wag potentially 
employable was required to obtain a labor certification. 
Matter of Redekcp-Rempening, 11 I6N Dec. 674 (BIA 1966). 


On the basis of the foregoing, we find that because 
he does not have a valid lsebor certification, the re- 
spondent is not eligible for adjustment of status. Con- 
sequently, the following order will be entered. 


ORDER: The appeal is dismissed. 


ORDER: Pursuant to the immigration judge's 
order, the respondent is permitted to depart from the 
United States voluntarily within two months from the 
date of this order or any extension beyond that time as 
may be granted by the District Director; and in the event 
of failure so to rag er the respondent shall be deported 
ag provided in the immigration judge's order. 


UNITED STATES DEPARTMENT OF JUSTICE 


IMMIGRATION AND NATURALIZATION SERVICE Phone :842-3575 
United States Court House 
Buffalo, New York 14202 
PLEASE REFER TO THIS FILE NO 
A20 372 484 DD&P 
JULY 15th, 1976 


A ees tshsenstnehsianncNSnNS 


Mr. Knut H. FRIESS 
c/o 66 Meigs Street 
Rochester, New York 14607 


Dear 8ir: 


this is a warning. Please read carefully. 

It has been ordered that you be devorted to OSiGNY — 
You will be informed when departure arrangements x1re complete. If needcul. 
assist you as much as possible in a-ranging your personal offairs for devrzt: 


should you wish to return to the United States you must write this office or + 
American Consular Office nearest your residence abroad as to how to obtain yer- 
mission to return after deportation. By law (Title & of United States Coie. Sec- 
tion 1326) any deported person who returms without permission 1s guilty of = felony. 
If convicted he may be punished by imprisonment of not more than two years aii/or a 


fine of not more than ‘31,000.00. 


Please keep this letter and refer to the above file number when writing te «2: 
office. 


Jeffrey H. Swartzbaugh, Esquire 
816 Prudential Building 
Buffalo, New York 14202 


Very ‘truly yours, 
For The District Director 


Russell A. Insera, Supervisay 


Deportation Officer 
Advertencia importante. Lea cuidadosarente este aviso. 


se ha ordenado deportarlo a — 
Se le informara una vez finalizados los arreglos para su salida. Si fuera necesa.ic, .¢ 
prestaremos la mayor ayuda posible para arreglar sus asuntos personales antes de cu co lida. 


Si usted deseara regresar a los Estados Unidos, debe escribir a esta oficina o al Ccnsnlado de 
los Estados Unidos mas cercano a su residencia en el enterior con el fin de informarse sobre la 
forma de conseguir permiso para regresar despues de haber sido deportado. Per ley (Titulo 8 
del Codigo de los Estados Unidos, Seccion 1326), toda persona deportada que iegrese a los 
Estados Unidos sin permiso incurre en un delito mayor. De ser declarado culpable, pucde 
recibir una pena de prision no mayor de dos anos y/o una milta que no exceda de 1.CCO dolares. 


Sirvase conservar esta carta y haga referencia al niimerc de registro arriba indicedc al 
escribir a esta oficina. 
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